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Introduction

The raft of international agreements on slavery that were concluded in the latter part of the
nineteenth century and the early twentieth century (see Chapter 1) did not purport, and were
never considered, to cover the practices that are now associated with trafficking — including
sexual exploitation, forced labour, debt bondage, and child labour. However, the international
movement to abolish the transatlantic slave trade provided the framework within which another
battle, this time against the cross-border movement of women and girls into prostitution and/
or sexual exploitation, would be fought. Between 1904 and 1933, four different treaties dealing
with the traffic in women and girls were concluded.? In 1949, these were consolidated into one
instrument: the Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others.> The 1949 Convention is limited to trafficking for prostitution,
and ostensibly applies to both women and men. It aims to prohibit and control the (undefined)
practices of trafficking, procurement, and exploitation, whether internal or cross-border, and
irrespective of the victim’s age or consent. Despite trenchant criticisms, the Convention sur-
vived as the only specialist treaty on trafficking for more than half a century. The only other
international instruments concluded during that period to refer to trafficking were two of the
core human rights treaties: the Convention on the Rights of the Child (CRC — which requires
States Parties to take all appropriate measures to: “prevent the abduction of, the sale of or traffic
in children for any purpose or in any form”)* and the Convention on the Elimination of all
forms of Discrimination against Women (CEDAW — which requires States Parties to take all
appropriate measures to: “suppress all forms of traffic in women and exploitation of the pros-
titution of women”).’

This narrow characterisation of trafficking and its monopolisation by the UN’s human rights
system continued unchallenged until the last decade of the twentieth century. The catalyst
for change was the link established between trafficking and the newly identified international
threats of ‘migrant smuggling’ and transnational organised crime. This quickly led to the devel-
opment of a new legal instrument outside the human rights framework; an instrument that
expanded the concept of ‘trafficking’ in fundamental ways; and an instrument that has since
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been acknowledged by States to be “the principal legally binding global instrument to combat
trafficking in persons”.®

This chapter considers the “transnational criminal law”” regime that was created around traf-
ficking in persons. That regime comprises two treaties, both adopted by the UN General Assem-
bly in 2000, and since widely ratified:® a ‘parent’ instrument — the United Nations Convention
Against Transnational Organized Crime (UNCTOC);? and a specialised treaty — the Protocol
against trafficking in persons, especially women and children. Parts 1 and 2 of the chapter provide
an overview of the Convention and the Protocol, respectively; and Part 3 considers the impact
of the Protocol on the international legal and policy framework around trafficking, and discusses

several of the challenges that have emerged in the years since its adoption.

Part 1: The Organized Crime Convention

Proposals for a treaty on transnational organised crime were first raised in November 1994, but
it was several years before the UN General Assembly established an intergovernmental group of
experts to prepare a preliminary draft.'” Following receipt of the report of the group of experts,'!
the General Assembly decided to establish an open-ended, intergovernmental Ad Hoc Commit-
tee to elaborate “a comprehensive international convention against transnational crime”, and to
discuss the possible elaboration “of international instruments addressing trafticking in women
and children . . . and illegal trafficking in, and transporting of migrants, including by sea”.!? Three
years and eleven sessions later, the Ad Hoc Committee concluded its work in October 2000,
finalising not just the UNCTOC, but also three additional treaties (Protocols), dealing, respec-
tively, with Smuggling of Migrants;'® Trafficking in Persons, Especially Women and Children;
and Trafficking in Firearms.'

The significance of these developments should not be underestimated. The Vienna Process,
as it came to be known, represented the first serious attempt by the international community to
invoke international law as a weapon against transnational organised crime. Perhaps even more
notable was the selection of trafficking and migrant smuggling as the subjects of additional
agreements. Both issues were, at the time of drafting, high on the international political agenda.
‘While human rights concerns may have provided some impetus (or cover) for collective action,
it was clearly the sovereignty and security issues surrounding trafficking and migrant smuggling,
as well as the perceived link with organised criminal groups operating across national borders,
that provided the true driving force behind such efforts.'

Key features and obligations

The Organized Crime Convention is essentially an instrument of international co-operation: its
stated purpose being to promote interstate co-operation in order to combat transnational organ-
ised crime more effectively (Article 1). In this respect, its goal is to enlarge the number of States
taking effective measures against transnational crime, and to forge and strengthen cross-border
links.'® More specifically, the Convention seeks to eliminate “safe havens”, where organised
criminal activities or the concealment of evidence or profits can take place, by promoting the
adoption of basic minimum measures.

Article 3 sets out three prerequisites for application of the Convention to a particular situation.
First, the relevant offence must have some kind of transnational aspect. A transnational offence
is defined in Article 2 of the Convention as one which is committed in more than one State;
or committed in one State but substantially planned, directed, or controlled in another State; or
committed in one State but involving an organised criminal group operating in more than one
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State; or committed in one State but having substantial effects on another. Second, it must involve
an organised criminal group, defined as:

a structured group of three or more persons existing for a period of time and acting in
concert with the aim of committing one or more serious crimes or offences . . . in order to
obtain, directly or indirectly, a financial or other material benefit.

Third, it must constitute a “serious crime”, meaning conduct constituting a criminal offence,
“punishable by a maximum deprivation of liberty of at least four years or a more serious pen-
alty”. These broad definitions enable States to use this instrument to address a wide range of
contemporary criminal activity, including trafficking and related exploitation. This is especially
important in view of the fact that States may become a party to the Convention without having
to ratify any or all of the Protocols.

The core obligation of the Convention is that of criminalisation. States Parties are required to
criminalise a range of offences, whether committed by individuals or corporate entities, includ-
ing: participation in an organised criminal group,'” public sector corruption,'® laundering of the
proceeds of crime,!” and obstruction of justice.?’ These offences are also to be made subject to
sanctions that take into account the gravity of the offence.?! Critically, the obligation of crimi-
nalisation stands independently of the transnational nature, or of the involvement of an organised
criminal group.?” In other words, these are not to be considered elements of the offence for
criminalisation purposes.”

A lack of communication and co-operation between national law enforcement authorities
has been identified as one of the principal obstacles to effective action against transnational
organised crime, including trafficking. The Convention sets out a range of measures to be
adopted by parties to enhance eftective law enforcement in this area through, inter alia, improv-
ing information flows and enhancing co-ordination between relevant bodies.** The practical
application of these provisions is likely to be enhanced by the inclusion of a detailed legal
framework on mutual legal assistance in investigations, prosecutions, and judicial proceedings
in relation to applicable offences.”> The relevant provisions constitute, in effect, a mini-treaty
that can be used by States as the legal basis of a request for mutual legal assistance for a range
of purposes, including taking of evidence, effecting service of judicial documents, execution
of searches, identification of the proceeds of crime, and production of information and docu-
mentation. States Parties are also encouraged to establish joint investigative bodies,”® to come
to formal agreement on the use of special investigative techniques,?’ to consider the transfer
of criminal proceedings® and sentenced persons,” and to facilitate extradition procedures for
applicable offences.?” National law enforcement structures are also to be strengthened through
education and training of relevant officials in order to prevent, detect, and control transnational
organised crime.*! Parties are also to endeavour to take certain legal and financial steps to pre-
vent transnational organised crime.*> The reality that developing countries will require financial
and technical assistance to fully implement the Convention’s provisions is acknowledged in a
detailed article that sets out a range of international co-operation measures, including the estab-
lishment of a dedicated UN funding mechanism.*

The Convention contains several important provisions on victims of transnational organised
crime. States Parties are to take appropriate measures within their means to provide assistance and
protection to victims — particularly in cases of threat of retaliation or intimidation.>* Appropriate
procedures to provide access to compensation and restitution are to be established,* and, subject
to their domestic laws, Parties are to enable the views and concerns of victims to be presented
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and considered during criminal proceedings against offenders.” Appropriate measures are also
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to be taken to protect witnesses (including victims who are witnesses) from potential retaliation
or intimidation.”” The only other provision touching upon victims relates to the requirement
that Parties participate, as appropriate, in international projects to prevent transnational organised
crime: “for example, by alleviating the circumstances that render socially marginalized groups

vulnerable to the action of transnational organized crime”.®

Relationship between the Convention and the Trafficking Protocol

The general rules governing the relationship between the Convention and its Protocols are
set out in the Convention itself, with additional guidance provided by particular provisions of
the Protocols. When read together, it is possible to identify four basic principles. First, as the
Protocols were not intended to become stand-alone treaties, States must ratify the Convention
before ratifying any of its Protocols;*” and a Party to the Convention is not bound by a Protocol

1.% Second, the Convention and its Protocols must

unless it also becomes party to that Protoco
be interpreted together, taking into account their stated purposes.*! Third, the provisions of the
Convention apply, mutatis mutandis, to the Protocols.** This means that in applying the Conven-
tion to the Protocols, modifications of interpretation or application should be made only when
(and to the extent that) they are necessary.* Fourth, offences established by the Protocols are to be
regarded as offences established by the Convention. As a result, the Convention’s general provi-
sions on matters such as victim protection, law enforcement co-operation, mutual legal assistance,
and extradition, for example, are available and applicable to States in their implementation of the

more specific and detailed provisions of the Protocols.**

Part 2: The Trafficking Protocol

The origins of the Trafficking Protocol can be traced back to Argentina’s interest in the issue
of trafficking in minors, and to its dissatisfaction with the slow progress on negotiating an addi-
tional protocol to the CRC to address child prostitution and child pornography. Argentina was
also concerned that a purely human rights perspective to this issue would be insufficient, and
accordingly lobbied strongly for trafficking to be dealt with as part of the broader international
fight against transnational organised crime. Its proposal for a new convention against traffick-
ing in minors was discussed at the 1997 session of the UN Commission on Crime Prevention
and Criminal Justice.” The timing was fortuitous. The powerful European institutions had
recently decided to take the issue of trafficking seriously and were in the midst of developing
detailed policies and responses. The United States had also become active, with its President
preparing to issue a detailed memorandum on measures to be taken by its own government
to combat violence against women and trafficking in women and girls. A general awareness
was also developing, amongst an influential group of States, of the need for a holistic approach
where the crime control aspects of trafficking were addressed along with traditional human
rights concerns.*

Argentina’s original proposals related only to the trafficking of women and children. At the
first session of the Ad Hoc Committee established to draft the Organized Crime Convention, the
United States produced an initial draft that referred to “trafficking in persons”.*” Those support-
ing the latter approach argued that limiting the proposed instrument to women and children was
unnecessarily restrictive — particularly if the end purposes of trafficking were expanded beyond
sexual exploitation. According to the travaux préparatoires, almost all countries expressed their
preference for the Protocol to address all persons, rather than only women and children; although
it was agreed that particular attention should be given to the protection of women and children.*

24

15031-1024-Fullbook.indd 24 6/20/2017 6:04:38 PM



Trafficking in transnational criminal law

Following a recommendation of the Ad Hoc Committee, the UN General Assembly modified
the Committee’s mandate to enable the scope of the proposed Protocol to be expanded to cover

trafficking in persons, especially women and children.*

Drafting process

Before considering the substantive provisions of the Protocol, it is relevant to briefly touch on
several aspects of the drafting process that were both unusual and influential. First, the level of
civil society participation was unprecedented. Unlike its human rights counterpart, the crime
prevention system of the United Nations is not of great interest to the international NGO
community. The annual sessions of the UN Crime Commission are almost devoid of NGO
input; and the deliberations of the Commission are very rarely exposed to civil society scru-
tiny. In the context of the Protocol negotiations, however, government delegations and the
Secretariat were forced to deal with a swelling group of vocal and increasingly well-organised
NGOs. While many of the organisations represented in Vienna had little international lobbying
experience, the great number of submissions and interventions made by them suggest that this
was not an obstacle to action. Collectively, the NGOs focused almost exclusively on the Traf-
ficking Protocol, and only passing attention was paid to the Migrant Smuggling Protocol that
was being drafted simultaneously. Of particular interest to NGOs was the issue of prostitution,
and the way in which it was to be dealt with through the definition of trafficking.>® Another
very unusual aspect of the negotiations was the sustained involvement of an informal group of
Intergovernmental Organisations (IGOs) and instrumentalities: the UN High Commissioner
for Human Rights, the United Nations Children’s Fund, the International Organization for
Migration, the UN High Commissioner for Refugees, and, on one occasion, the UN Special
Rapporteur on Violence Against Women. The aim of this coalition was to ensure that both
Protocols represented a net advance for human rights.

A close analysis of the negotiations supports the conclusion that the sustained and active
IGO/NGO involvement had a strong educative effect on the drafting group and contrib-
uted to the rapid pace of negotiations. In addition, sustained pressure from these quarters
clearly influenced the decision of States to include/adopt: (1) a coercion-based definition
of trafficking which recognises a number of end purposes in addition to sexual exploita-
tion; (2) specific references to international law, including human rights law, refugee law,
and humanitarian law; (3) an anti-discrimination clause; and (4) the protection of rights as
a principal objective.

Definition, purpose, and scope

Under Article 3, trafficking comprises three separate elements: an action (recruitment, transporta-
tion, transfer, harbouring, or receipt of persons); a means (threat or use of force or other forms
of coercion, abduction, fraud, deception, abuse of power or abuse of a position of vulnerability,
or the giving or receiving of payments or benefits to achieve the consent of a person having
control over another person); and a purpose (exploitation).>! Exploitation is defined to include,
“at a minimum”, exploitation of prostitution, other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude, or the removal of organs.>
The core aspects of the Protocol’s definition can be summarised as follows:

* Internal and cross-border movement: trafficking can take place within a country (internal
trafficking), as well as involve the movement of a victim from one country to another.
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Sometimes migrants who move safely from one country to another are subsequently traf-
ficked within their country of destination.

*  Purposes and profile of victims: trafficking can take place for a range of purposes; it is
not limited to sexual exploitation. Women and girls, men and boys, can all be victims of
trafficking.

*  Process and result: the concept of trafficking in international law does not just refer to the
process by which an individual is moved into a situation of exploitation — it extends to include
the maintenance of that person in a situation of exploitation. Accordingly, it is not just the
recruiter, broker, or transporter who can be identified as a trafficker, but also the individual
or entity involved in initiating or sustaining the exploitation.

*  The role of ‘consent’: the definition includes a provision to the effect that the consent
of a victim to the intended exploitation is irrelevant where any of the means set out
above have been used.> In other words: “Once it is established that deception, force
or other prohibited means were used, consent is irrelevant and cannot be used as a

defence”.>*

The stated purpose of the Trafficking Protocol is three-fold: first, “to prevent and com-
bat trafficking in persons, paying particular attention to the protection of women and chil-
dren”; second, to protect and assist victims of trafficking; and, third, to promote and facilitate
co-operation among States Parties to this end.>> The structure of the Protocol generally fol-
lows this three-part approach. In terms of its scope of application, it is relevant to note that
some commentators have misunderstood the Protocol as requiring Parties to take action against
trafficking only in respect to situations with a transnational element or involving an organ-

ised criminal group.®®

This interpretation does hold up, indeed, with respect to the interstate
co-operation obligations of the Trafficking Protocol; but it fails to capture accurately the nature
of States’ obligations under the instrument as a whole. The provisions of both the Convention
and the Protocol operate to require that the offence of trafficking be established in the domestic
law of every State Party, independently of its transnational nature, or of the involvement of an

organised criminal group.®’

Criminalisation obligations

The obligation to criminalise trafficking when committed intentionally is contained in Article
5 and is a central and mandatory provision of that instrument (see Table 3.1).>® Article 5 also
obliges Parties to criminalise attempting to commit such an offence,> participating as an accom-

" organising or directing others to commit such an offence,’’ and

plice in such an offence,”
obstruction of justice when carried out with respect to offences established by the Protocol.®
Importantly, the obligation to criminalise extends only to “trafficking” as defined in that instru-
ment, and not to “related conduct”.% In other words, it is the combination of constituent elements
making up the crime of trafficking that are to be criminalised, not the elements themselves.®*
The obligation extends to both natural and legal persons; although the liability for legal persons
does not need to be “criminal”.®

Interestingly, the requirement that Parties impose appropriate penalties for trafficking, accepted
without question throughout the negotiation process, was quietly omitted from the final text of
the Protocol. Absent a specific provision on the subject, the relevant provisions of the Organized
Crime Convention apply. In accordance with their obligations under that instrument, States Par-
ties are required to ensure that sanctions adopted within domestic law take into account, and be

proportionate to, the gravity of the offences.®® The mutatis mutandis requirement also means that
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Table 3.1 Key provisions/obligations of States Parties to the Trafficking Protocol

The purposes of the Trafficking Protocol are:

“(a) To prevent and combat trafficking in persons, paying particular attention to Article 2
women and children;

(b) To protect and assist the victims of such trafficking, with full respect for their

human rights; and

(c) To promote cooperation among States Parties in order to meet those objectives.”

The key obligations of States Parties to the Trafficking Protocol are:

To criminalise ‘trafficking in persons’ as defined in the Protocol; and to impose Article 5
penalties that take into account the grave nature of that offence.

To protect, to the extent possible under domestic law, the privacy and identity of Article 6
victims of trafficking in persons; and to consider the provision of a range of social

services to enable their recovery from trauma caused by their experiences.

To ensure that the legal system contains measures that offer victims the possibility of Article 6
obtaining compensation.

To consider allowing victims to remain in their territory, whether permanently or Article 7
temporarily, taking into account humanitarian and compassionate factors.

To accept the return of any victims of trafficking who are their nationals, or who had Article 8
permanent residence in their territory at the time of entry to the receiving State. When

returning a victim, due regard must be taken of their safety, with the return preferably

being voluntary.

To establish policies, programmes, and other measures to prevent and combat Article 9
trafficking and to protect victims of trafficking from re-victimisation.

To provide and/or strengthen training for officials in the recognition and prevention of Article 10
trafficking, including human rights awareness training.

To strengthen such border controls as might be necessary to prevent trafficking, without Article 11
prejudice to other international obligations allowing the free movement of people.

there are further mandatory provisions of the Convention which create obligations on Parties
to take certain measures with respect to oftences established under the Protocol. These include
obligations to:

«  Criminalise the laundering of the proceeds of trafficking;’

*  Take appropriate measures to ensure that conditions of release for defendants do not jeop-
ardise the ability to secure their presence at subsequent criminal proceedings;®

¢ Establish a long statute of limitations period for trafficking offences;*

*  Provide, to the greatest extent possible, for the tracing, freezing, and confiscating of the pro-
ceeds of trafficking, in both domestic cases and in aid of other Parties;””

*  Provide other Parties with mutual legal assistance in investigation, prosecution, and judicial

proceedings for trafficking offences;”!

«  Criminalise obstruction of justice;’?

¢ Protect victims and witnesses from potential retaliation or intimidation;”?

»  Take appropriate measures to encourage those involved in trafficking to co-operate with or
assist national authorities;’* and

*  Provide for channels of communication and police-to-police co-operation in relation to the

investigation of trafficking offences.”®
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Obligations related to victim protection and support

Part Two of the Trafficking Protocol, dealing with protection of the trafficked person, contains
several important protective provisions. However, there is very little in the way of ‘hard’ or
detailed obligations. Parties are required to:

*  Protect the privacy and identity of trafficking victims in appropriate cases and to the extent
possible under domestic law — including by making legal proceedings confidential to the
extent that this is also possible under domestic law;”®

*  Ensure that, in appropriate cases, victims receive information on relevant court and adminis-
trative proceedings, as well as assistance to enable their views to be presented and considered
during criminal proceedings;”’

»  Endeavour to provide for the physical safety of trafficking victims within their territory;’® and

Ensure that domestic law provides victims with the possibility of obtaining compensation.”’

In terms of victim assistance and support, the relevant provision requires Parties to: “consider
adopting legislative or other appropriate measures to provide for the physical, psychological and
social recovery of victims of trafficking”.®’ Special reference is made to the provision of housing,
counselling, and information in a language the victim understands; medical, psychological, and
material assistance; and employment, education, and training opportunities.®! In effect, this means
that a State will not be breaching either the letter or the spirit of the Convention if it decides to
provide no material, medical, or other assistance whatsoever to any victim of trafficking within its
territory. States also retain an implied right under the Convention to link the provision of such
assistance to victims’ willingness to co-operate with criminal justice agencies.

While the Protocol does not set out different and special measures for trafficked children, it
does contain several provisions aimed at ensuring a relatively higher degree of protection. The
most significant of these relates to the definition of trafficking in children — specifically: the
omission of a means element. In applying the Protocol’s protection and assistance provisions,
Parties are required to take into account the special needs of child victims, including appropriate

housing, education, and care.®?

Obligations related to legal status and repatriation

The status of the victim in the receiving State was a critical issue in the negotiations. While
NGOs and the Inter-Agency Group argued strongly for the inclusion of some kind of right of
trafficked persons to remain in the receiving country, at least temporarily, this option was never
seriously under consideration. According to the travaux préparatoires:

Most delegations were concerned that the Protocol might inadvertently become a means
of illicit migration if States Parties were obliged to adopt legislation permitting victims to
remain in the countries to which they were trafficked.®

States recognised, however, that in some cases there would be a legitimate need for victims to
remain in their country of destination — for example: “for humanitarian purposes and to protect
them from being victimized again by traffickers”.®" The final text provides that the State Party is
to consider adopting legislative or other measures permitting victims of trafficking to remain in

2985

their territories, “temporarily or permanently, in appropriate cases”™ — with appropriate consid-

eration being given to “humanitarian and compassionate factors”.*
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The related issue of repatriation, dealt with in a separate article,’” was also a very sensitive issue
in the negotiations. The Ad Hoc Committee rejected a proposal that identification as a trafficked
person be sufficient to protect them from immediate expulsion against their will, and that the
protection and assistance provisions of the Protocol become immediately applicable.® The final
article on repatriation provides that States Parties of origin are to facilitate and accept, without
undue or unreasonable delay, the return of their trafficked nationals and those who have a right of
permanent residence within their territories.* In returning a trafficking victim to another State
Party, destination States are required to ensure that such return takes place with due regard both
for the safety of the trafticked person and for the status of any legal proceedings relating to the fact
of that person being a victim of trafficking.”” While such return “shall preferably be voluntary”,”!
these words are to be understood as not placing any obligation on the returning State.”® In order
to facilitate repatriation, Parties are required to communicate with each other in verifying nation-
alities, as well as travel and identity documents.” The relevant article also contains several savings
clauses, preserving rights that may be afforded victims under domestic law, as well as under any
other bilateral or multilateral agreements that govern the issue of return of victims of trafficking.”

Obligations of prevention and co-operation

Article 31 of the UNCTOC contains a comprehensive list of measures to be taken by States to
prevent transnational organised crimes, including trafficking in persons.” Prevention provisions
in the Trafficking Protocol itself operate to supplement those measures. These provisions are,
for the most part, couched in qualified terms — making it difficult to isolate specific obligations.
Parties are required to establish policies, programmes, and other measures aimed at preventing

trafficking and protecting trafficked persons from re-victimisation.”

They are further required
to endeavour to undertake additional measures, including information campaigns and social and
economic initiatives, to prevent trafficking.”” These measures should include co-operation with
NGOs, relevant organisations, and other elements of civil society.”® Parties are also required to
adopt legislative or other measures “to discourage the demand that fosters all forms of exploita-
tion of persons, especially women and children, that leads to trafficking”.”’

Despite its attention being drawn to the issue,'”” the Ad Hoc Committee did not directly
address the problem of national anti-trafficking measures being used for discriminatory purposes
or with discriminatory results. This gap is, however, at least partly ameliorated by a provision that
the application and interpretation of measures pursuant to the Protocol “shall be consistent with
internationally recognized principles of non-discrimination”.!! Discussions on the need to avoid
conflict with existing principles of international law also produced a broad savings clause to the
effect that nothing in the Protocol is to affect the rights, obligations, and responsibilities of States
under international law, including international humanitarian law, international human rights
law, and, in particular, refugee law and the principle of non-refoulement.'”

More specific obligations of prevention are set out in relation to law enforcement and border
controls — supplementing the extensive ones set out in the UNCTOC itself.'® In the area of law
enforcement, Parties accept a general obligation to co-operate through information exchange
aimed at identifying perpetrators or victims of trafficking, as well as methods and means employed
by traffickers.!™ Parties are also to provide, or strengthen, training for law enforcement, immi-
gration, and other relevant personnel, aimed at preventing trafficking, as well as at prosecuting
traffickers and protecting the rights of victims.!® Training is to include a focus on methods to
protect the rights of victims.!" It should take into account the need to consider human rights,
child- and gender-sensitive issues, and encourage co-operation with NGOs, as well as with other

relevant organisations and elements of civil society.'”’
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Border controls, sanctions on commercial carriers, and measures relating to travel or identity
documents are all seen as important means of deterring traffickers. During the drafting process,
the Inter-Agency Group recommended that emphasis in relation to border control should be on
measures to assist border authorities in identifying and protecting victims, as well as intercepting
traffickers.!"® The final text requires Parties to strengthen border controls, as necessary, to detect
and prevent trafficking,'” to take legislative or other appropriate measures to prevent commercial

110

transport being used in the trafficking process, and to penalise such involvement. '’ Parties are

also to take steps to ensure the integrity of travel documents issued on their behalf, and to prevent
their fraudulent use.'"!

Improved co-operation between countries on the issue of trafticking is the raison d’étre of the
Protocol;''? and the obligation of co-operation is, accordingly, integrated into a range of provi-

sions, including those related to the sharing of information'"? e

and the repatriation of victims.
Cross-border co-operation is also envisaged with respect to the strengthening of border controls
and general law enforcement against trafficking.!"® These specific provisions are supplemented
by the Convention, which, as noted above, constructs a detailed model of mutual legal and
other assistance to facilitate co-operation between States in the prevention and suppression of
transnational organised crime. The Protocol also makes brief reference to the need for improved
co-operation within countries: specifically, between criminal justice and victim support agencies

in matters related to the prevention of trafficking and the provision of assistance to victims.''®

Part 3: impacts and challenges

The impact of the Tratticking Protocol, almost two decades after its adoption, has been profound.
This instrument has done more than any other single legal development of recent times to place
the issue of human exploitation firmly on the international political agenda. It has served to crys-
tallise a phenomenon that, for too long, was left conveniently undefined and under-regulated. It
has provided the international community and States with an invaluable — albeit incomplete and
imperfect — roadmap. The single achievement that made all this possible was the incorporation
into the Protocol of a definition of “trafficking in persons”. As long as the concept of traffick-
ing remained unclear, it was virtually impossible to formulate substantive obligations and hold
States to account for violations. The adoption of an international legal definition of trafficking
in persons was a genuine breakthrough because it provided the necessary pre-prerequisite for the
elaboration of a meaningful normative framework. Obligations that are now taken for granted,
for example to criminalise trafficking and to protect victims, would be meaningless without
the anchor of an agreed definition. The definition was also critical in forging a common vision
between States. Today, the twentieth-century idea of trafficking as being concerned solely with
the cross-border sexual exploitation of women and children has lost all authority. While States
continue to prioritise certain forms of trafficking over others, their laws almost uniformly rec-
ognise the essence of the Protocol’s conception of trafficking: that it can take place within as
well as between countries; that it can be used against women, men, and children; and that the
purposes of trafficking extend to many of the ways in which individuals are severely exploited
for private gain.

More generally, on an issue that had long been marginalised by States and the international
community, the Trafficking Protocol proved to be a game-changer, triggering unprecedented
levels of action. In the years following the Protocol’s adoption, a major regional treaty on the
subject was developed,'!” along with important soft law including, in 2002, the United Nations
Recommended Principles and Guidelines on Human Rights and Human Trafficking.''® Intergovernmen-
tal bodies outside the United Nations system, along with civil society groups, became involved
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in researching the issue and initiating or supporting anti-trafficking efforts. Ratification of the
Protocol was extremely rapid — allowing it to enter into force a mere two years after adoption.'"”
States very quickly began implementing its core obligations by introducing new laws and policies
aimed at criminalising trafficking as well as, in most cases, providing at least minimal protection
for victims. After being noticeably absent from the Trafficking Protocol’s negotiations, and pre-
varicating in the years that followed, the International Labour Organization (ILO) has come to
the fore in recent years, adding its voice to the global movement against exploitation by adopting

instruments on domestic servitude'>”

and forced labour,'?! and by issuing increasingly authorita-
tive studies of the scope and scale of trafficking-related exploitation.'* In 2015, the Association
of Southeast Asian Nations (ASEAN) adopted a regional treaty on trafficking, closely modelling
this instrument on the Protocol and the Organized Crime Convention.'?® There can be no doubt
that the nature and pace of developments since 2000 would have been very different without the
impetus and foundation provided by the Protocol.

‘While lauding its considerable impact and achievements, it would be unwise to overlook the

challenges and obstacles that the Trafficking Protocol has either generated or contributed to.

The challenge of fragile human rights protections

It is not useful or realistic to lament the Trafficking Protocol’s criminal justice focus. Such
criticisms are naive because they fail to appreciate that the alternative — a human rights treaty
on trafficking — was never a serious possibility in the first place, because it would not have
received the necessary level of political support. However, States were prepared to develop an
instrument of international co-operation that identified trafficking as a problem of transnational
crime requiring a co-ordinated response, and that imposed specific obligations of criminalisation
and cross-border collaboration. After considerable prodding, States were also willing to include
low-threshold human rights protections, as well as a savings clause that guaranteed that the Pro-
tocol and its parent instrument could not be used to modify existing human rights protections.'*

While accepting a qualified victory, human rights advocates were nevertheless right to be
nervous about the Protocol’s sparse and heavily qualified human rights protections. The failure
to clearly specify certain rights, such as the right to immediate protection and support and the
right of access to an effective remedy, implied that such rights did not in fact exist. A similar
inference could be made of the Protocol’s failure to articulate certain critical obligations, such as
the obligation to proactively identify victims.

The response to this rather dangerous situation was swift and effective. Less than two years
after the Protocol’s adoption, the UN High Commissioner for Human Rights issued the highly
influential Recommended Principles and Guidelines on Human Rights and Human Trafficking. While
crafting what has come to be known as a ‘rights-based approach’ to the issue, the Principles and
Guidelines did not seek to present an alternative to the Protocol. Rather, they carefully grafted
human rights onto the skeleton that the Protocol provided. For example, the Protocol’s nod to

the special situation of children'?

is fleshed out with a clear explanation of the rights to which
trafficked children are entitled under international law, as well as an affirmation that the “best
interests of the child” must be the primary consideration in any decision regarding children
who have been trafficked.'”® The Protocol’s rather vague reference to remedies (i.e., national

)1?7 is clarified in accordance with established rules

law to provide the possibility of compensation
of international law: States are obliged to provide victims of trafficking with access to effective
remedies; and this requires attention to a range of legal and procedural issues, including the right
to stay and the provision of information and protection.'* Even the criminal justice obligations

of the Trafficking Protocol, its least ambiguous provisions, were fleshed out with reference to
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the standard of “due diligence” and the establishment of a now well-recognised connection
between victim support and an effective criminal justice response.'?’ The Principles and Guidelines
contained the first-ever acknowledgement of the risk of “collateral damage”, and of the need
for responses to trafficking to be monitored closely for their negative impact on existing rights
and freedoms." They also articulated, for the first time, the principle of non-criminalisation of
victims in relation to offences committed as a result of their trafficking. !

Few commentators have appreciated the impact of the Principles and Guidelines on what was to
follow. By affirming and extending the Protocol, rather than seeking to displace it, the UN Tiaf-
ficking Principles and Guidelines provided a way forward for the evolution of a cohesive, ‘interna-
tional law of human trafficking’, which weaves together human rights and transnational criminal
law. 3> This can be seen most clearly in European law around trafficking. Both the 2005 Council
of Europe Convention and the 2011 EU Directive reiterate the core provisions of the Protocol
in relation to criminalisation, co-operation, prevention, and victim support, while articulating
relevant human rights in far greater detail — frequently incorporating concepts and language
first set out in the Principles and Guidelines.'> The international human rights system, regional
institutions, and courts have continued this unified approach — contributing to clarification of
the precise nature and scope of the rights of victims and the corresponding obligations of States,
while also affirming obligations of criminalisation, prosecution, and prevention.'** The most
recent addition to the international legal framework around trafficking, the ASEAN Convention
against Trafficking in Persons, Especially Women and Children, has continued the tradition of
affirming the Protocol’s core provisions while expanding on its meagre human rights protections.

As a result, there is now widespread acceptance that victims of trafficking are indeed the hold-
ers of a special set of rights conferred upon them by their status as trafficked persons, and that
those rights go well beyond the ones recognised in the Protocol. These include:

*  The right to be identified quickly and accurately;

e The right to immediate protection and support;

*  The right to legal information and the opportunity to decide whether and how to co-operate
in the prosecution of their exploiters;

*  The right to not be detained;

*  The right to not be prosecuted for offences that relate directly to the fact of having been
trafficked;

*  The right to be returned home safely, or to benefit from another solution if safe return is
not possible; and

*  The right to an effective remedy that reflects the harm committed against them.

It is also now widely accepted that certain categories of victims, most particularly children,
benefit from additional, status-related rights in recognition of their special vulnerabilities and
needs. In short, no State could convincingly argue that its human rights obligations in this area
are limited to those set out in the Trafficking Protocol.

The challenge of weak implementation machinery

Strong and credible international compliance machinery is rightly considered to be an essential
aspect of international legal regulation, and trafficking is no exception. Unfortunately, despite
its position as the central instrument of legal obligation in this area, the Trafticking Protocol loses
out on this front — operating under the very loose oversight of a working group of States Parties
attached to the broader Conference of Parties to the Organized Crime Convention that meets
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annually.'* The Working Group does not equate, in any respects, to a human rights treaty body
or equivalent compliance body. It does not examine reports from Parties on implementation of
the Protocol. It does not issue recommendations to individual Parties, engage in a constructive
dialogue, or otherwise interact with Parties in any meaningful way. A further useful comparison
is provided by the current (unreported) controversy over the question of NGO participation in
its sessions — something that is taken for granted within the human rights system. Some States
are strongly supportive of opening its sessions to outsiders, while others resist fiercely. There is
also opposition to proposals that the supervisory machinery attached to the UNCTOC and its
Protocols be strengthened.'”® Among Parties to the Trafficking Protocol, in particular, there
appears to be little appetite for another monitoring mechanism in what has become a crowded,
contested field.

‘Within these limitations, the Working Group on Trafticking has made some progress — partic-
ularly in expanding understanding of the Trafficking Protocol’s core provisions, and in affirming
that Parties’ human rights obligations extend well beyond the minimal provisions of the Protocol.
For example, it has been noted that, with respect to victims, Parties should: “Ensure victims are
provided with immediate support and protection, irrespective of their involvement in the crimi-
nal justice process”.'¥” This recommendation, which goes beyond the strict requirements of the
Protocol, makes an important contribution to aligning that instrument with emerging interna-
tional consensus on this issue. Another relates to the contentious issue of non-punishment and
non-prosecution of trafficked persons for status-related oftences. While the Protocol is silent on
this point, the Working Group has recommended that Parties consider “not punishing or pros-
ecuting trafficked persons for unlawful acts committed by them as a direct consequence of their
situation as trafficked persons or where they were compelled to commit such unlawful acts™. %% It
has affirmed the need for a rights-based approach in relation to several provisions of the Protocol,
including the requirement that Parties address trafficking-related demand.'®” Another substan-
tive and potentially far-reaching achievement of the Working Group relates to its support for a
series of studies examining what it termed “problematic” concepts in the Protocol’s definition
of trafficking."* This work has done much to elucidate the ‘practice’ of anti-trafficking work
at the national level, and it has also provided much needed conceptual clarity to States and the
international community.

Fortunately, the shortcomings of the Protocol’s compliance machinery have been ameliorated
somewhat by external developments. Within the European system, for example, the 46 Par-
ties to the Council of Europe Convention are subject to a rigorous oversight mechanism that
includes country assessment visits.'*! Parties are, of course, assessed against that instrument, and
not against the Trafficking Protocol. However, the correlation between the two is high, and the
added protections in the former make its assessment machinery an even more valuable tool from
a human rights perspective. The international human rights system’s attention to trafficking has
improved dramatically over the past decade — helped by a growing awareness of a synthesised
‘international law of human trafficking’.'** The Human Rights Council,'® treaty bodies,'** the

%5 and other mechanisms'*®

Special Rapporteur on trafficking in persons, regularly draw atten-
tion to obligations under the Protocol, as well as to those that have built on its foundations. The
recent adoption of new ILO instruments on domestic servitude and forced labour, both of which
reference the Protocol, can be expected to further reinforce implementation of the Protocol by
bringing the ILO supervisory bodies into this expanded network of implementation machinery.

The unilateral compliance mechanism established by the US Government — the annual
US Department of State Trafficking in Persons Report — can be justifiably criticised on many
grounds.'"” However, it, too, has played a role in reinforcing the core provisions of the Traffick-

ing Protocol; for example, in relation to whether States have criminalised trafticking, whether
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they are prosecuting and appropriately punishing offenders, and whether they are co-operating
with each other to that end. The reports have also evolved over time to place increased empha-
sis on those underdeveloped aspects of the Protocol that have subsequently been clarified and
extended. For example, country assessments now routinely consider how the State under review
treats victims of trafficking in both law and practice — focusing on issues as diverse as detention
of victims in shelters,'*® to protection of trafficked persons who are co-operating in the prosecu-
tion of their exploiters.'* The reports also address, albeit somewhat unevenly, deeper structural
issues — such as public sector corruption — that directly impact how trafficking happens and
how it is responded to.'*"

Finally, it is important to recognise the role of an increasingly vibrant civil society in expos-
ing human trafticking and placing pressure on States and others to respond. Exploitation in the
global fishing industry has now been taken up by the US Government and International Organ-
isations'! — but only after researchers and advocates did much of the hard work documenting

152 NGOs, such as Verité and Humanity United, are conducting
153

the horrific abuses involved.
in-depth and tightly focused research that would be difficult for public entities to replicate;
and innovative research is being commissioned and funded by privately financed entities such
as the Freedom Fund." One new and abundantly funded NGO has jumped in with its own
compliance mechanism, which at this stage principally collates and extrapolates derived data to

rank governments from best to worst in a ‘Global Slavery Index’.'>

The challenge of an ambiguous definition

The development of an international legal definition of trafficking was a great victory, but it came
at a heavy price. States involved in negotiating the definition did not agree on many points, and
consensus was only achieved through the adoption of an unwieldy formulation that included
a number of vague and undefined terms. Over the years, these compromises have been used to
support expansive interpretations of trafficking that seem to go well beyond the intention of the
drafters and, perhaps, beyond even the broader goals of the Protocol. Extreme claims — such as
“all pornography is trafficking” or “all prostitution is trafficking” — are easily discredited through
a careful application of the definition. However, other arguments are more difticult to refute.
For example, some States have adopted a broad understanding of the phrase “abuse of a position
of vulnerability” that enables courts to characterise the prostitution or economic exploitation of
poor migrants as “trafficking”.'® A strict adherence to the principle of the irrelevance of con-
sent has been shown to have a similar effect.’> The failure of the Protocol to precisely delimit
“exploitation” (the purpose of trafficking) has enabled States to extend the definition to include
practices as diverse as illegal, unethical adoptions, commercial surrogacy, begging, prostitution and
pornography, involvement in criminal activities, use in armed conflict or religious rituals, and
kidnapping for purposes of extortion or political terrorism.'® Ambiguities in the definition have
also lent support to the careless and increasingly frequent equation of trafficking with slavery and
‘modern slavery’ (a term unknown to international law).

Of course, there are positive aspects to an expanded concept of trafficking. Many of the
practices with which it is associated — from forced marriage, to debt bondage, to forced labour —
have long been subject to legal prohibition at both national and international levels. However,
international scrutiny has been almost non-existent, and States have rarely been called to task
for even the worst violations. The abject failure of the international community — including the
international human rights system and the ILO — to secure substantial progress on any of these
fronts over the past half century should not be forgotten. Recent legal and political developments
around trafficking have changed this situation fundamentally — giving previously moribund
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prohibitions a new lease of life. New laws, institutions, and compliance machinery strengthen the
capacity of both national and international law to address such practices eftectively. Civil society
groups are no longer marginal actors. New organisations and new alliances are both creating and
sustaining what appears to be an unstoppable momentum for change. It is not unreasonable to
conclude that a broadening of the parameters of trafficking to embrace the many ways in which
individuals are exploited for private gain — even those that appear to be at the less severe end of
the spectrum — will have a similarly positive effect: focusing law, public attention, and resources
where they are so badly needed.

That said, the dangers associated with what one scholar has aptly termed “the expansionist
creep” ™ must be openly acknowledged and actively managed. Making all exploitation ‘traf-
ficking’ (and, indeed, making all trafficking ‘slavery’) complicates the task of those who are at
the front line of investigating and prosecuting trafficking — presenting particular challenges in
countries that lack specialist capacity and robust criminal justice systems. In all countries, the
expansionist creep risks diluting attention and effort, and potentially deflecting attention away
from the worst forms of exploitation that are most difficult for States to address. The equation
of prostitution with trafficking provides a case in point: permitting States to claim easy credit for
virtually effortless arrests and prosecutions that do little or nothing to address those egregious
forms of sexual exploitation that the Protocol was intended to challenge. Prosecuting employers
for lesser labour exploitations in the name of addressing trafficking is just as questionable. In most
countries, a raft of offences is available to address such conduct. Why is the blunt instrument
of trafficking being favoured over these apparently more appropriate alternatives? It is equally
important to question crude international assessment systems that recognise and reward prosecu-
tions for ‘trafficking’ while ignoring valuable prosecutions for related offences.

Conclusion

At the beginning of this century only a small handful of States specifically prohibited the process
by which individuals were moved into, and maintained in, situations of exploitation at home or
abroad. Many of the practices we now associate with trafficking were outlawed in most coun-
tries, but these laws, like their international equivalents, were almost never invoked. International
scrutiny of State actions with respect to such exploitation was extremely limited and ineffective.
With the benefit of hindsight, we can see clearly that it was the adoption of the Trafficking
Protocol, under the expansive umbrella of the UNCTOC, that changed this situation dramati-
cally and irreversibly. While imperfect instruments in many respects, the Protocol and its parent
Convention provided both framework and impetus for the subsequent evolution of a compre-
hensive ‘international law of human tratficking’ that articulates, with much greater clarity than
was ever previously possible, the obligations of States in relation both to ending impunity for
traffickers and to providing support, protection, and justice for those who have been exploited.
This is a singular achievement, and one that should not be forgotten as we work to address the
many challenges ahead.
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